More than two-thirds of the unauthorized immigrant population-roughly 8 million out of 11.2 million-is in our nation
INTRODUCTION
More than two-thirds of the total unauthorized immigrant populationroughly 8 million out of 11.2 million-is in our nation's workforce, 1 and growing evidence suggests that unauthorized workers are more likely than their authorized
1.
See PEW RESEARCH CTR., UNAUTHORIZED IMMIGRANT POPULATION: NATIONAL AND STATE TRENDS, 2010, at 1 (2011), available at http:// pewhispanic.org/files/reports/133.pdf. Although this class of noncitizens is often referred to by a variety of names, I use the term "unauthorized" because it avoids the untoward normative implications of the term "illegal" alien or immigrant and it better comports with the relevant statutory provision than the term "undocumented." See 8 U.S.C. § 1324a(h)(3) (2006) (" [T] he term 'unauthorized alien' means, with respect to the employment of an alien at a particular time, that the alien is not at that time either (A) an alien lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by the Attorney General.").
consequences of its actions? 14 The answers to these questions can be traced to a peculiar dynamic: ICE, whose primary mission is to target noncitizens for detention and deportation, has relatively little interest in regulating the employerunauthorized worker relationship, while the DOL has a relatively high interest but lacks the autonomy to effectively do so. Although ICE and the DOL are both charged with the duty of regulating employers for hiring unauthorized workers, their relationship has largely been an asymmetric one. ICE has been able to effectively dictate the terms of our nation's workplace enforcement strategy and has largely been resistant or indifferent to the labor consequences of its decisions. Taken together, these dynamics, especially when combined with other exacerbating factors, 15 tend to disrupt agency coordination and enable labor exploitation to persist.
Moreover, traditional administrative law fixes do not offer easy or obvious solutions to the problem of asymmetric enforcement authority in the workplace. For example, as administrative law scholars well know, the President is free to use his oversight and monitoring powers to coordinate the enforcement priorities of the various agencies within the executive branch of the federal government. And President Obama has, more than his predecessors, demonstrated a willingness to use this power to bring immigration enforcement goals in line with labor enforcement goals. This oversight power, combined with the election of a President sympathetic to the interests of unauthorized workers and the appointment of a Secretary of Labor who shares those sympathies, should spell the end of the Department of Homeland Security's ("DHS") triumph over the DOL and the displacement of labor interests in the workplace. Yet, there are plenty of signs that DHS officials, who are steeped in a work culture geared toward law-and-order methods of regulation, have resisted the President's entreaty to consider the labor consequences of their enforcement decisions. Change at the top offers no guarantee that change will easily follow at the bottom, at least in the divided world of workplace regulation.
Another administrative law fix with intuitive appeal is agency splittingthe breaking apart of an agency and reallocation of authority. If the problem is that DHS tends to target unauthorized workers to the exclusion of the employers who hire and exploit these workers, then agency-splitting advocates would suggest 14 .
Similar questions concerning mission orientation, enforcement discretion, and unauthorized migration could be posed of the U.S. Attorneys 'Y 167 (2003) . Still, the bulk of this Article focuses on the enforcement constraints imposed on ICE in order to minimize distractions from the primary purpose of this Article, which is to develop the monitoring framework in the context of workplace enforcement. Questions concerning how labor agencies interact with U.S. Attorneys' Offices, and the consequences that flow from such interactions, are better left to be answered as a part of my larger project examining the intersection of labor, immigration, and criminal law. See infra Part IV.
15. In prior work, I address some of the consequences of allowing employers to screen their workers for immigration status. See Lee, supra note 12. This Article moves up the lens of analysis to focus on the agencies themselves.
transferring the latter power to labor agencies like the DOL, an agency with a mission orientation that might better accommodate an enforcement mandate involving employers. But past administrative experiments that even suggested that the DOL was empowered to directly regulate employers for immigration violations proved costly; often, labor officials ended up alienating unauthorized workers, the very cross-section of workers interagency collaboration should protect. 16 What is the solution? In this Article, I argue that one potential solution to the persistent problem of asymmetric workplace regulation is interagency monitoring-empowering labor agencies, like the DOL, to monitor DHS to ensure that immigration officials account for the labor consequences of their enforcement decisions. Although immigration scholars are still struggling to understand the dynamics affecting agency interactions, this Article borrows insights developed by administrative law and other public law scholars who have been exploring these dynamics for years. In doing so, I explain that for most of its history, ICE has resisted targeting employers because doing so has rarely meshed well with its primary mission of detaining and removing noncitizens. Interagency monitoring provides an opportunity to achieve the kind of balancing act that immigration enforcement demands: It allows the DOL to indirectly inject workers' interests into the workplace enforcement process without incurring the costs that flow from a direct intervention.
Examining workplace enforcement through the lens of interagency monitoring offers at least three benefits to existing immigration scholarship. First, it provides a vocabulary and framework to help refine our understandings of why prior attempts by the Executive to coordinate agency actions have failed. 17 Developing a clearer picture of these coordination challenges is all the more important given that statutory reform remains elusive in this political environment. Second, it supplements the efforts made by a small but growing number of immigration scholars who have argued in favor of expanding the role of labor agencies in workplace enforcement. Although the details differ, the proposals offered by these scholars all share one common feature: expanding the ability of labor agencies to issue temporary visas to victims of workplace crimes. 18 When ICE investigates a workplace and arrests unauthorized workers, some or all of these workers may be entitled to temporarily (and perhaps permanently) adjust their status despite their having engaged in unauthorized work. These visas intervene at the ex post stage and act as a check against screening errors. Interagency monitoring offers an alternative vision that focuses on constraining DHS decisions at the ex ante stage with the hope that doing so will force ICE officials to meaningfully coordinate their enforcement efforts from the beginning and not later down the line as an afterthought. Third and finally, interagency monitoring offers an institutional design account of an area of law that has been 16 scrutinized primarily for its substantive shortcomings. 19 Holding the substance of the formal law as a constant, this Article examines the pressures, incentives, and constraints affecting agency interactions and how these interactions in turn change the scope of relief available under labor law.
As this Article explains, the core of the problem is that ICE operates within an enforcement vacuum. For much of its history, ICE has been largely insulated against meaningful oversight as to its workplace enforcement decisions, enabling its officers to rely on tips, leads, and other information without considering whether an investigation enables a bad-actor employer to escape liability for labor violations or chills the reporting of labor violations by unauthorized workers. An ex ante solution, therefore, slows the process of moving from the receipt of information to implementing a full-blown investigation. For overzealous ICE officials, interagency monitoring induces a stop-and-think effect by requiring ICE officials to coordinate with the DOL officials who, by virtue of their worker-oriented mission, are focused on precisely those dynamics ICE officials are likely to resist or ignore. And for well-intentioned ICE officials who have no desire to allow immigration law to displace labor law, monitoring also offers the benefit of the DOL's expertise, which can counteract the blind spots that develop within ICE's field of vision.
To be clear, I am not suggesting that the ex ante solution should displace the ex post visa solution. The two strategies apply pressure at different stages of enforcement, and I see them as complementary. But the monitoring solution does offer something that the other model does not: it helps minimize the "downstream" effects of enforcement decisions. 20 In other words, ICE's unconstrained enforcement power has generated externalities that impact the DOL, chill the reporting of labor violations, and ultimately frustrate the DOL's ability to identify exploitative employers.
This Article proceeds as follows. Part I sets out to show that (1) in theory, ICE and the DOL are empowered to jointly regulate the workplace on relatively equal terms; but (2) in practice, workplace enforcement powers have been distributed asymmetrically between immigration and labor agencies, mostly because of the different informational challenges facing each agency; (3) a part of this pathology can be traced to the lack of effective oversight; and (4) traditional administrative law solutions, like executive oversight or agency splitting, do not present viable options. Taken together, these observations lead to the conclusion that the DOL and other labor agencies face near-insurmountable obstacles in detecting employers who exploit unauthorized workers, and this detection problem can be traced to ICE's ability to make enforcement decisions with little DOL input.
Of course, problems of interagency coordination are not new. In Part II, I show that similar regulatory problems in other contexts have been addressed through monitoring arrangements, where one agency monitors the decisions made by the lead agency. Specifically, this body of literature grapples with the problem 19 .
See, e.g., Hiroshi Motomura, of an agency shirking enforcement goals because those goals present a mismatch with its mission orientation. 21 In this scenario, officials in the lead agency resist, ignore, or fail to fully appreciate their secondary obligations for reasons of work culture or expertise (or both). The monitoring agency, therefore, seeks to remind the lead agency-either through gentle nudging or through the coercion of lawthat they must fulfill enforcement obligations, even secondary ones.
Part III then examines the case of workplace enforcement through the lens of interagency monitoring. Here, I explain that the goal of regulating employers has presented a mismatch given ICE's primary mission orientation of identifying and removing noncitizens, an orientation that has proven to be fairly resistant to labor norms and goals. Over the course of the last quarter century, labor and immigration officials have made some efforts to coordinate their enforcement strategies. This Part also explains why worksite enforcement strategies continued to displace labor law despite these coordination efforts. As I explain, whether and to what extent immigration officials considered the labor consequences of their enforcement decisions was a matter that was largely left to self-regulation. Labor officials lacked the ability to monitor the process by which immigration officials moved from targeting a workplace to investigating it. This is precisely the sort of problem that interagency monitoring can help solve. By allowing the DOL to exercise oversight at the enforcement stage, immigration officials are forced to consider the secondary and complementary interests bound up in labor enforcement. I also identify and allay some concerns about expanding the DOL's role at the ex ante enforcement stage.
In addition to easing longstanding interagency conflicts, Part IV explains that the monitoring framework provides another benefit: It helps identify emerging vulnerabilities in workplace enforcement. The tensions that have characterized relationships between immigration and labor agencies will inevitably migrate as the number of agencies involved in workplace enforcement increases. Specifically, the growing involvement of criminal law enforcement officials-especially local law enforcement officers-creates more opportunities for bad-actor employers to suppress labor dissent by way of state criminal laws. 22 Although many scholars have done work at the intersection of labor and immigration law, and of immigration law and criminal law, I explain that one area that we can ignore only at our peril is the intersection of labor, immigration, and criminal law. I then conclude.
I. ASYMMETRIC ENFORCEMENT AUTHORITY
For the last quarter century, our nation's interior immigration enforcement strategy has been fixated on employers and has tried to prevent them from hiring unauthorized migrants. This Part teases out one strand of this history 21 .
One example to which these scholars often point is a pro-energy agency ignoring its congressionally imposed environmental obligations, with the solution being to empower pro-environmental agencies to act as a monitor-an agency that encourages (and in some cases forces) the lead agency to account for the environmental consequences of its decisions. See infra Part II.
22.
See infra Part IV.
that has often been overlooked: Congress envisioned this strategy to be jointly implemented by immigration agencies and labor agencies. In practice, however, immigration agencies-first the Immigration and Naturalization Service and now ICE-have been able to dictate the terms of this interagency relationship. Moreover, traditional administrative fixes, like presidential monitoring and agency splitting, have proven to be ineffective.
A. Workplace Enforcement and Interagency Coordination
Congress passed the Immigration Reform and Control Act in 1986. 23 One of its central purposes was to target employers as a part of the federal strategy to deter unauthorized migration. Prior to 1986, employers could hire workers without regard to immigration status. Thereafter, employers were prohibited from hiring workers without first verifying their immigration status. Failing to carry out these verification duties could result in civil penalties, and knowingly hiring unauthorized workers could lead to criminal penalties. 24 The decision to target employers was grounded in the logic that prohibiting employers from hiring unauthorized migrants would disable the "magnet" that attracted unauthorized migrants in the first place.
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By disabling this magnet, Congress endeavored to both deter unauthorized migration and protect U.S. workers against the harm of depressed wages caused by an influx of unauthorized workers willing to work for less. Preventing employers from hiring unauthorized workers would dry up job opportunities, which would remove any incentive for the unauthorized worker to migrate in the first place. At the same time, regulating hiring decisions also constricted an employer's ability to exploit workers-authorized and unauthorized.
Lawmakers were well aware of the administrative challenges of implementing the employer sanctions provision. Three in particular stood out. First, although IRCA's sanctions provision applied to all U.S. employers, it would have been impossible for the INS to audit even a significant minority of U.S. employers. 26 Resource, time, and political constraints required the INS to make hard choices among a variety of potential enforcement targets. As a result, there 23 was an overriding sense that the INS would and should target employers in those industries most dependent on unauthorized labor.
27
A second concern was whether the INS was adequately equipped to effectively carry out IRCA's new enforcement mandate against employers. Up until that point, the INS's enforcement efforts focused primarily on unauthorized immigrants. Targeting employers meant that the INS staff needed to reorient their efforts to focus on citizens, and indeed, required changing and supplementing agency staff. 28 In the years immediately following IRCA's passage, the INS tailored its hiring priorities in order to build a staff with the requisite expertise to carry out this new mandate.
Third and finally, the legislative activity surrounding the passage of IRCA suggests that Congress anticipated coordination problems, and accordingly, created a regulatory scheme that involved collaborations across the administrative state. 29 The legislative history reflects a congressional desire for this new set of immigration laws to mesh with existing labor laws. 30 Equally clear was Congress's desire for the INS to work with the DOL in developing an enforcement strategy. Employers who sought out unauthorized workers often did so because such a workforce tended to be more compliant and less likely to assert labor rights.
27.
IRCA was largely based on the findings of the Select Commission on Immigration and Refugee Policy. See Lee, supra note 12, at 1133 n.109; see also U.S .  IMMIGRATION POLICY AND THE NATIONAL INTEREST: THE FINAL REPORT AND  RECOMMENDATIONS OF THE SELECT COMMISSION ON IMMIGRATION AND REFUGEE POLICY  (1981). 28. See Lee, supra note 12, at 1127 (describing the INS's preference for hiring high-achieving college graduates to replace former border patrol guards in order to foster a more professional and civil relationship with employers as it attempted to implement IRCA). 30. The House Judiciary Committee Report explains: It is not the intention of the Committee that the employer sanctions provisions of the bill be used to undermine or diminish in any way labor protections in existing law, or to limit the powers of federal or state labor relations boards, labor standards agencies, or labor arbitrators to remedy unfair practices committed against undocumented employees for exercising their rights before such agencies or for engaging in activities protected by existing law. H.R. REP. NO. 99-682, pt. 1, at 58 (1986), reprinted in 1986 U.S.C.C.A.N. 5649, 5662; see also H.R. REP. NO. 99-682, pt. 2, at 8-9 (1986), reprinted in 1986 U.S.C.C.A.N. 5757, 5758 ("[T]he committee does not intend that any provision of this Act would limit the powers of State or Federal labor standards agencies such as the Occupational Safety and Health Administration, the Wage and Hour Division of the Department of Labor, the Equal Employment Opportunity Commission, the National Labor Relations Board, or Labor arbitrators, in conformity with existing law, to remedy unfair practices committed against undocumented employees for exercising their rights before such agencies or for engaging in activities protected by these agencies. To do otherwise would be counter-productive of our intent to limit the hiring of undocumented employees and the depressing effect on working conditions caused by their employment.").
Therefore, given the likelihood that an employer who violates U.S. immigration laws (by hiring unauthorized workers) would also violate U.S. labor laws (by exploiting those workers), the legislative history strongly suggests that Congress intended for the DOL to play a complementary role in regulating employers. 31 Indeed, IRCA explicitly empowered the DOL to review an employer's immigration-related documents as a part of its labor enforcement efforts.
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Another provision further supports the conclusion that Congress intended for a collaborative process to prevail in the implementation of employer sanctions. IRCA contained a self-study reporting provision, which requires the President to produce a "comprehensive immigration-impact report" every three years. 33 The congressional commentary surrounding this provision reflects Congress's preference for coordinated enforcement efforts. The presidential reporting requirement was designed, in part, to remedy the informational problems associated with a decentralized immigration system that relied on four separate cabinet-level agencies to implement immigration-related policy. 34 Given the entrenched interests of each agency, the House Report observed: "Because of this diversification and the importance attached by each to its responsibilities, any attempt to establish meaningful flexibility in this country's immigration program is difficult."
35 After summarizing and bemoaning the various failed attempts to consolidate immigration authority into a single entity, the House Report concluded that the President's triennial findings would enable the political branches "to consider possible changes to them with the benefit of reliable and detailed data." 36 Therefore, the allocation of worksite enforcement authority to both immigration and labor agencies was driven in part to encourage agencies to coordinate their efforts to overcome the regulatory challenges attendant to a fragmented immigration system.
31.
The House Judiciary Committee Report notes: In order to assist employers in meeting their responsibilities under this legislation, the Attorney General is required to develop and disseminate forms to employers, referrers and recruiters. These forms will then be executed by employers, referrers and recruiters, as well as the person employed or referred and retained for inspection by INS 
B. Asymmetric Enforcement Power
Both ICE and the DOL lay claim to important regulatory authority over employers in terms of dealings with unauthorized workers. Under U.S. immigration laws, ICE has the power to punish employers for hiring unauthorized workers. 37 -the DOL has the power to punish employers for workplace violations such as the nonpayment of overtime pay or exposing workers to unsafe conditions. In theory, this regulatory overlap creates conditions amenable to the joint, robust, and balanced policing of the workplace. In practice, however, the regulation of the workplace has been skewed in favor of immigration enforcement goals. Labor enforcement goals, to the extent they are considered at all, are often relegated to being an afterthought. This asymmetric allocation of power has allowed ICE to dictate whether and to what extent labor enforcement goals are met. As I explain below, the DOL has been largely powerless to disrupt this arrangement because of the different information-related challenges facing each agency.
The DOL relies heavily on worker-initiated complaints to identify potential bad-actor employers. Therefore, a key part of the DOL's regulatory strategy involves conveying accurate information to unauthorized workers about the beneficial services it offers. For obvious reasons, ICE does not rely on (nor does it expect) unauthorized workers to report employers. The very nature of ICE's law enforcement mission often leads it to employ campaigns of misinformation-elaborate ruses designed to lure unauthorized immigrants out of the shadows and into the open for detention and deportation. The tension generated by these very different approaches often has the effect of sending mixed signals to unauthorized immigrants, which ultimately impedes the DOL's ability to reach and gain the trust of unauthorized workers harmed in the workplace.
Unauthorized immigrants do not often interact with public entities or other "law-wielding" entities. They avoid them. This, I am sure, surprises no one. But what might be underappreciated is the degree to which this distrust of immigration officials impedes the ability of "status-indifferent" or "status-neutral" public entities to help unauthorized migrants assert their rights. By "statusindifferent," I mean those agencies that are interested in helping unauthorized immigrants assert their rights or obtain benefits to which they are entitled without regard to their immigration status. Several agencies and institutions have no interest in a person's immigration status, nor should they in the vast majority of cases. The challenge for these agencies, then, is to find ways to signal to 37. 8 U.S.C. § 1324a(a)(1)(A)-(B) (2006) (prohibiting the hiring of "unauthorized" noncitizens and imposing a mandatory verification requirement on all employers). An employer may also be punished for recruiting unauthorized migrants for work. See id. § 1324(a)(1)(A)(iv) (subjecting to criminal penalties anyone who "encourages or induces an alien to come to, enter, or reside in the United States, knowing or in reckless disregard of the fact that such coming to, entry, or residence is or will be in violation of law"). unauthorized migrants that receiving help and aid from these agencies will not lead to adverse immigration consequences.
Although immigration scholars are at the very early stages of developing a full picture of how unauthorized immigrants receive and sort information, 40 a patchwork of reports, studies, and articles provides an important and useful glimpse of the challenges agencies and other entities face in reaching unauthorized immigrants. Consider the following examples. The Census Bureau is housed in the Department of Commerce and carries out the decennial task of gathering information about the U.S. population and economy. Encountering information pertaining to an individual's immigration status is incidental to the Census Bureau's primary task of ensuring an accurate accounting of the national population. But unauthorized immigrants are often unsure of this fact, thus requiring the Bureau to actively work to convey to residents that any information pertaining to their unauthorized status will not be shared with ICE. 41 The costs of conveying this "friendly" message are borne in specific ways, especially as those messages confront the challenges of working across language differences. Even if an unauthorized immigrant is willing to complete a census survey, getting the process started requires having bilingual speakers. In multi-racial and multi-ethnic Queens, New York, for example, census workers have been forced to go out in groups that possess at least one Mandarin and one Korean speaker.
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State and local law enforcement entities have also grappled with the challenges of communicating with and responding to the needs of immigrant communities. Despite all of the attention that state and local entities have received for the anti-immigrant ordinances passed by certain localities, 43 the reality is much more complicated. Indeed, many state and local law enforcement officers have exhibited ambivalence toward the local enforcement of immigration laws. Although mainstream understandings of this issue tend to paint local law enforcement officials as openly embracing the responsibility of enforcing immigration laws, 44 the reality is that police departments are much more mixed on the issue. A 2008 national study surveyed police chiefs from all around the country and found that more than half of the respondents characterized gaining the trust of immigrant communities as a priority for fear that failing to maintain such trust 40 47. These regulators, for the most part, seem to be agnostic toward the issue of banking the unauthorized, but to the extent they support it, it seems that mainstreaming these financial relationships facilitates the detection of fraud and money laundering. and public-often send signals that help decision-makers make better decisions. 48 But the challenge faced by entities like the Census Bureau, certain local police, and banks, is that when they send signals into the world, they can never be sure that they reach their intended audience. How can one tell whether someone is unauthorized, authorized, a citizen, or a noncitizen? And with the patchwork of agencies carrying out immigration-related duties, unauthorized immigrants have a hard time discerning which signals are genuine and which conceal ulterior motives. Thus, a dilemma emerges: Status-blind agencies speak but can never be sure who is listening, while unauthorized immigrants are listening, but can never be sure who is speaking.
Even if a public entity is willing to internalize the costs of disseminating its friendly message, there is no guarantee that the intended audience will play the role of willing recipient. Immigrants can develop negative views and preconceptions toward public officials in their sending countries, which can foment distrust of U.S. officials. The challenge of breaking down the preconceived notion held by immigrants is not entirely unfamiliar to regulators. It is often articulated in terms of being a problem of culture or, more specifically, of immigrants having to overcome cultural barriers. Although there are dangers to relying too heavily on the explanatory powers of culture, 49 where an immigrant hails from a country where corruption pervaded public life and where police officers and bank officials were viewed as the causes and beneficiaries of this corruption, she might reasonably conclude that similar officials cannot be trusted in the United States. 50 In the parallel context of providing the benefits of police 50. Indeed, this is a part of the guidance that police officers receive to prepare for policing in immigrant communities. For example, one set of guidelines explains:
A lack of trust towards government and public institutions, particularly banks, is shared by many immigrant groups. Because of the sometimes corrupt and unstable situations in their native countries, immigrants oftentimes do not trust banks to safeguard and protect their money. As a result, many immigrants keep their money and valuables at home or at their businesses, thus making them vulnerable to crime. INT'L ASS'N OF CHIEFS OF POLICE, POLICE CHIEFS GUIDE TO IMMIGRATION ISSUES 21 (2007) , available at http://www.theiacp.org/Portals/0/pdfs/Publications/ PoliceChiefsGuidetoImmigration.pdf; see also DECKER ET AL., supra note 45, at 4 ("Gaining cooperation . . . from immigrants, whether in the country legally or not, can be a difficult issue for law enforcement, which may face distrust, fear, or hostility from such groups.").
protection, "immigrants are less likely than the general population to report to the police situations in which they have been victims or witnesses to crime." 51 Given these informational challenges, those agencies whose investigative responsibilities depend on the cooperation of unauthorized immigrants are at a distinct disadvantage to those agencies that can carry out their missions independent of such cooperation. The DOL is uniquely dependent on tips, leads, and other external sources of information for initiating workplace investigations. Although it possesses the authority to investigate employers based on internally developed information, the majority of the DOL's investigations begin in response to complaints filed by workers alleging labor violations against their employers.
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Therefore, should the practice of reporting bad-actor employers be chilled-which happened in the past in response to certain ICE enforcement strategies-one practical consequence would be that employers could violate the labor rights of their unauthorized workers knowing that there was little to no chance of being investigated. In this way, the regulatory power wielded by the DOL and ICE is asymmetric. In theory, each agency possesses independent and equally legitimate authority to regulate employer relationships with unauthorized workers, but the reality has been that ICE dictates whether and to what extent the DOL is able to punish employers for exploiting their unauthorized workers.
The enforcement practices of the previous administration provide the clearest example of such a dynamic. Under the Bush administration, ICE implemented an employer-friendly workplace enforcement strategy under which it largely ignored bad-actor employers and, in fact, welcomed tips and leads from employers even when the surrounding facts strongly suggested that they were reporting the very unauthorized workers they hired in the first place. 53 This practice, not surprisingly, had the effect of inducing a compliant and exploitable workforce, but it also exacerbated the DOL's already difficult task of building trust with unauthorized workers. Indeed, as a general matter, the DOL has sought to distance itself from ICE for fear that it would be mistaken for sharing the same 51.
DECKER ET AL., supra note 45, at 4. Generally speaking, it is not uncommon for different groups to be informed by different networks of information. In a recent work, Russell Robinson makes just such claims in developing his theory of perceptual segregation-i.e., the phenomenon that blacks and whites can witness the same personal interaction, but come away with entirely different conclusions as to that interaction's racial interests as immigration enforcement agencies. 54 Without the benefit of workers calling in complaints, identifying specific bad-actor employers becomes all the more difficult, leaving the DOL with blunter investigatory instruments, such as random audits. Given the imperfect nature of the information flowing through immigrant communities, unauthorized migrants are just as likely to see these sorts of interagency collaborations as adverse to their interests rather than for what they really are. 55 These stories punctuate the point that, in many cases, an unauthorized immigrant need not have actually had a negative interaction with public entities to develop a distrust of them. Even second-hand experiences, those that come to the employee via organizational networks, can have the effect of pushing unauthorized immigrants deeper into the margins of society.
56

C. The Shortcomings of Traditional Fixes
In theory, the regulation of workplaces should be a joint endeavor with input from both immigration enforcement and labor enforcement agencies. In practice, however, such an arrangement has been hard to realize. Here, I explain why two traditional fixes-executive monitoring and agency splitting-provide incomplete solutions to the challenges of interagency coordination. . If the signaled message of fairness deviates from the employee's discrimination-imbued reality, the employee is likely to judge the employer (the legal structure) more harshly. See id. For this reason, state labor entities are not uncommonly seen as more trustworthy from the perspective of the unauthorized immigrant community. As Shannon Gleeson observes, "Compared to federal agencies, . . . state agencies are the preferred route because of their more robust protections, increased accessibility, and a lingering concern over potential information sharing between federal agencies and immigration authorities." Gleeson, supra note 55, at 119.
Constraints on Executive Oversight
Ordinarily, when an agency begins veering from its mission, the Executive can right the course through its oversight powers. But a variety of constraints prevent the Executive from effectively overseeing ICE workplace enforcement decisions.
As a constitutional matter, the President's primary form of oversight is his ability to influence the heads of agencies through the appointment power.
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Administrative law scholars have explained that Presidents can influence agencies through a variety of sub-constitutional channels as well. 58 But as the history of workplace enforcement has shown, the Executive faces real constraints when trying to steer enforcement strategy.
Soon after taking office, President Obama offered some initial thoughts on the kind of reform he envisioned. Importantly, he acknowledged that employers often "us[e] illegal workers in order to drive down wages-and often times mistreat those workers. In event after event, speech after speech, Clinton claimed ownership of administrative actions, presenting them to the public as his own-as the product of his values and decisions. He emerged in public, and to the public, as the wielder of "executive authority" and, in that capacity, the source of regulatory action. Id. at 2300. Far from acting as a mere overseer of agency processes and policy choices, which some have argued best describes the role that the President ought to play in the administrative state, on Kagan http://www.whitehouse.gov/the_press_office/Remarks-by-the-President-after-meetingwith-members-of-Congress-to-discuss-immigration).
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Id. It remains to be seen how long this will last. Having assumed control of the House of Representatives, Republicans have signaled a desire to return to targeting repeatedly signaled to defenders and advocates of immigrants' rights that his administration will use labor law and policy to inform immigration law and policy. As he envisions it, ICE and the DOL will come together and create a workplace enforcement regime that jointly regulates employers for "hiring and exploiting" unauthorized workers. 61 The numbers seem to bear out the President's vision. Since President Obama has taken office, the number of worksite raids has diminished. During fiscal year 2009, for example, the number of unauthorized immigrants arrested through worksite raids dropped 70%, from 5184 to 1644, while the number of employers who have been audited has doubled to 1444.
62 But this shift in workplace enforcement strategy is not nearly as strident as these numbers suggest. Three reasons should give us pause.
First, although President Obama's employer-centric approach to worksite enforcement better comports with IRCA's overall purpose than President Bush's worker-focused approach, the total numbers of investigations are still quite modest in historical terms. 63 Second, this renewed focus on employers must compete with the ongoing enforcement goal of targeting criminal noncitizens. 64 Put differently, even as the President shifts priorities within workplace enforcement policy, such a shift must work against an overall congressional preference to punish criminal noncitizens. This is a trend that began in the years immediately following the 61. See President Barack Obama, Remarks on Comprehensive Immigration Reform (July 1, 2010) (transcript available at http://www.whitehouse.gov/the-pressoffice/remarks-president-comprehensive-immigration-reform) ("That's why businesses must be held accountable if they break the law by deliberately hiring and exploiting undocumented workers. We've already begun to step up enforcement against the worst workplace offenders." (emphasis added)); see also passage of IRCA. Although the INS had a fresh mandate to target employers, with an increasing national focus on criminal immigrant offenders, and the relative ease with which those offenders could be identified and deported, the INS found itself in a position to obtain supplemental funding to pursue those immigrants tied up in drug trafficking. In 1988, just two years after the passage of IRCA, the INS received $52.4 million to bolster its officer core and buy equipment to monitor the border. 65 In 1989, the INS received another $16.9 million, also to be used toward drug enforcement-an amount that comprised 84% of the increase in congressional appropriations received by the INS that year. 66 Third and finally, it is almost certainly the case that shifting workplace enforcement in a more labor-centric direction will require more than the occasional directive. The growing anecdotal evidence paints a picture of immigration agency officials resisting anything other than heavy-handed law enforcement tactics. 67 In other words, even as Presidents and high-ranking administration officials change, agencies and their bureaucrats largely stay the same. In the dawning weeks of the Obama administration, ICE officers raided Yamato Engine Specialists in Bellingham, Washington without notifying DHS's central office.
68 ICE had previously arrested an unauthorized immigrant with a criminal history who had worked at Yamato, which led to an investigation and the eventual raid. That same day, ICE issued a press release touting this raid as a part of ICE's "dramatically enhanced . . . efforts to combat the unlawful employment of illegal aliens in the United States."
69 Although DHS Secretary Napolitano eventually ordered a review of that incident, and of immigration enforcement guidelines generally, the Bellingham example highlights how agencies-in the absence of costly oversight and top-down executive directives-will pursue "low-hanging fruit." 70 Questions of implementation have persisted throughout President Obama's tenure in office. As Congress continues to suffer from legislative gridlock, the President has tried to achieve through administrative channels what Congress refuses to correct through statutory reform. For example, in August 2011, the President announced that DHS would review removal cases involving noncitizens without criminal records 71 and high-achieving, undocumented youth on a case-by-case basis.
72 Importantly, those noncitizens who receive the benefit of this exercise of discretion become eligible for work authorization. 73 While this policy shift sends a friendly signal to the President's constituents-immigrants' rights activists and sympathizers-the results of implementation have thus far been mixed. Predictably, implementation efforts have been slowed by skepticism, resentment, and resistance within ICE's low-level workforce. A recent account suggests that agents have found the guidelines to be unwieldy and at odds with what they see as the fundamental purpose of immigration law-namely the detention and removal of noncitizens. 74 As a result, those noncitizens who have gathered community support and garnered media attention seem to be faring well under the policy shift, 75 whereas the more anonymous members of the See FAQ on High Priority Cases, supra note 71, at 2 (noting that while work authorization is not automatic, "[p]er longstanding federal law, individuals affected by an exercise of prosecutorial discretion will be able to request work authorization").
74. The president of the American Federation of Government Employees, the union that represents ICE agents, has insisted that the guidelines "cannot be effectively applied in the field" and are objectionable because they "take away officers' discretion and establish a system that mandates that the nation's most fundamental immigration laws are not enforced." Julia Preston, Obama Policy On Deporting Used Unevenly, N.Y. TIMES, Nov. 13, 2011, at A16. As one immigrant rights advocate observes, "This is a classic example of leadership saying one thing and the rank and file doing another." Id.
75. For example, Manual Guerra, who has been fighting removal for the past five years, was one of the first to benefit from the shift. See Julia Preston, U.S. Issues New Deportation Policy's First Reprieves, N.Y. TIMES, Aug. 23, 2011, at A15. Guerra is also a high-achieving student, who has benefitted from the support of the wider "DREAMer" community. See Gabriela Garcia, Great News! Dream Leader Manuel Guerra Will Stay in undocumented community remain at the mercy of individual officials in field offices. 76 Presidential oversight, therefore, provides a costly and incomplete mechanism for harmonizing the immigration and labor enforcement goals that arise in the workplace.
The Limits of Agency Splitting
Another prevalent mechanism for policing incompliant agencies is agency splitting. Where an agency has difficulties reconciling multiple enforcement responsibilities, splitting relieves the agency of the responsibility that most directly conflicts with the agency's primary mission orientation. This administrative fix resolves the problem of conflict and tension by transferring enforcement responsibilities to an agency that is unburdened by the conflict of interests. Most people associate agency splitting with the federal government's response to the 2010 BP oil spill, 77 but such an administrative fix is actually quite familiar to students and scholars of immigration law.
The history of immigration enforcement is filled with agency splitting and reorganization. In 1913, Congress abolished the Bureau of Immigration and Naturalization and transferred its authority to two newly created administrative entities: the Bureau of Immigration and the Bureau of Naturalization. 78 As the nature of the subdivision would indicate, the Immigration Bureau was relieved of any responsibility over those matters concerning the naturalization of noncitizens. In response to this reorganization, the head of the newly created Immigration Bureau commented that because the Bureau of Immigration and Naturalization "never took an active part in the enforcement of [naturalization] laws . . . the provision of law constituting the division of separate bureau is welcomed as a wise adjustment of the public business." 79 In 1933, U.S. immigration agencies underwent another significant reorganization. Twenty years after the Bureau of Immigration and Naturalization was divided into two separate agencies-one addressing immigration enforcement and the other overseeing naturalization-the two agencies were reconsolidated to form the INS. 77. As a part of its responsibilities, the Minerals Management Service ("MMS") was empowered to oversee both the revenue-collection process for oil rigs and the enforcement of safety and environmental laws against those same rigs, goals that for obvious reasons tend to conflict. In response to the spill, the federal government split apart the MMS. John M. In the INS, the public found a sense of continuity as that agency came to regulate most of the major immigration-related activities. For 70 unbroken years, even as structural changes occurred at the margins 81 and as statutory law was revised and perfected, the same agency absorbed mandates, chased regulatory benchmarks, developed a mission orientation, and negotiated a work culture all its own. In 2002, the INS was dissolved under the Homeland Security Act. 82 Importantly, its dissolution was in part a response to the critique that an agency that fulfilled both "enforcement" and "services" functions could not manage either effectively.
83 By separating out these functions, Congress signaled in unambiguous terms that the primary purpose of the newly created ICE was the enforcement of immigration laws against noncitizens. 84 The reorganization ushered in by the wariness of governmental waste. See HISTORY OF THE INS, supra note 78, at 41 ("When INS was created, the annual budget of the two previously existing services was reduced by about $1,500,000, necessitating a reduction in the workforce."). For another, it seemed like a response to the growing concern over the administrative challenges of naturalization. See id.
(noting that the reorganization "followed several years of concern by the Bureau of Immigration that naturalization standards should be tightened"). As one commission on immigration reform observed:
[P]lacing incompatible service and enforcement functions within one agency creates problems: competition for resources; lack of coordination and cooperation; and personnel practices that both encourage transfer between enforcement and service positions and create confusion regarding mission and responsibilities. Combining responsibility for enforcement and benefits also blurs the distinction between illegal migration and legal admissions.
Alternative Proposals to Restructure the Immigration and Naturalization Service: Hearing Before the Subcomm. on Immigration and Claims of the H. Comm. on the Judiciary, 105th
Cong. 109-10 (1998) (statement of Susan Martin, Former Director, U.S. Commission on Immigration Reform); see also Martin, supra, at 602 ("Extensive reorganization of the INS has been debated and planned for since at least 1998. Virtually all plans called for some kind of split between immigration enforcement functions and immigration service functions." (citations omitted)).
85. Peter Brownell has argued that empowering the DOL to play a "larger enforcement role" in formulating immigration-related workplace enforcement policies would improve workplace enforcement:
[B]ecause DOL has no mandate to enforce immigration laws directed against aliens, there would be no temptation to shift a greater share of enforcement resources toward that disenfranchised group. Rather, DOL has understood for some time that the effective enforcement of labor law requires that immigrants feel safe in calling to complain about labor standards violations. Brownell, supra note 63. Robert Bach and Doris Meissner have made a similar suggestion. Bach & Meissner, supra note 3, at 299 ("The government's modest level of resources for sanctions could be leveraged more effectively if DOL inspectors had enforcement authority similar to that of the INS."). Meissner, of course, went on to become the INS commissioner in the Clinton administration. it investigated worksites for wage and hour violations. 86 By engaging in the direct enforcement of immigration laws against individual employers, the DOL unwittingly undermined its ability to enforce labor laws against employers more generally. 87 Therefore, empowering the DOL would be an improvement in workplace enforcement to the extent that such an arrangement would better align enforcement goals with mission orientation. Unlike ICE, the DOL has a long history of regulating employers, so there would be no fear of agency shirking. But transferring enforcement authority to the DOL would solve one problem while creating another. Expanding the DOL's enforcement authority would deter many unauthorized migrants from reporting labor violations given that they would face an unattractive menu of options: They can either continue to suffer labor violations or report their employers to the DOL for these labor violations, which under this arrangement would also invite scrutiny of the employer's compliance with immigration law. Therefore, expanding the DOL's ability to directly regulate employers for immigration violations-which agency splitting would do-solves the shirking problem, but only at the cost of deterring unauthorized workers from reporting labor violations committed by their employers.
88
II. INTERAGENCY MONITORING
In the context of workplace enforcement, here is the central dilemma: Although ICE is empowered to regulate employers in a manner that accommodates labor goals, it tends to ignore these goals. Meanwhile, although the DOL enjoys joint regulatory power in theory, the allocation of enforcement authority is asymmetric in practice. Executive oversight can be costly, and agency splitting proves to be not much of a solution at all. Giving the DOL direct immigration enforcement authority would solve the agency-shirking problem, but only at the risk of chilling the reporting of labor violations, which on balance would probably weaken labor protections for unauthorized migrants.
But what if the DOL were given indirect enforcement authority? What if workplace enforcement authority remained with ICE, but the DOL and other labor agencies were empowered to monitor ICE's enforcement decisions, thus indirectly
86.
See Memorandum of Understanding Between the Immigration and Naturalization Serv., Dep't of Justice, and the Employment Standards Admin., Dep affecting the outcome? Over the years, a body of literature has emerged where scholars have grappled with questions of interagency coordination and have focused on whether tinkering with agency arrangements can affect how any one agency makes decisions. 89 This scholarship is useful for helping to solve the quandary presented by workplace enforcement. These scholars have framed the problem as follows: Because agencies are saddled with multiple and often conflicting goals, in some instances, empowering agencies (i.e., monitoring agencies) to monitor the decisions of other agencies (i.e., lead agencies) can help deter these lead agencies from pursuing certain enforcement or regulatory goals at the expense of others. Environmental law scholars have been particularly sensitive to this dynamic given that many pro-energy agencies, like the Federal Energy Regulatory Commission ("FERC"), would almost certainly make decisions that furthered energy goals at the expense of environmental ones if left to their own devices. 90 This theory tends to build on two interrelated observations: First, that principals (like the Executive, Congress, and courts) have had mixed success in influencing the actions taken by subordinate agencies; 91 and second, that the conflicting goals are so interrelated that transferring one goal to another agency is rendered impracticable.
92 Against this background, these scholars have argued that agencies can fill this oversight gap. J.R. DeShazo and Jody Freeman have demonstrated that enabling pro-environment federal and state agencies to serve an ex ante monitoring function has forced FERC to consider environmental goals that they would have otherwise ignored or of which they would have been ignorant. 93 In this example, the monitoring agencies remind FERC of its environmental obligations, thus preventing it from claiming ignorance and, at the very least, forcing FERC to justify its actions. 94 
89.
See, e.g., Jacob E. See id. at 2272-80 (presenting empirical evidence that the passage of the Electric Consumers Protection Act, which required FERC to consult certain proenvironment agencies, affected FERC's compliance with its environmental obligations). Eric Biber has pointed to examples where monitoring agencies wield more than hortatory Interagency monitoring, therefore, sets out to solve a particular type of problem: Although Congress has empowered an agency to enforce a particular mandate, that agency has ignored or otherwise shirked its duty to enforce that mandate. A system of lateral oversight can help solve the shirking problem where vertical oversight has proven to be ineffective (for whatever reason) and where the mandate presents a mismatch with the agency's primary mission orientation. If agencies, over time, tend to evade their secondary obligations, one solution is to empower other agencies to act as monitors. Within the interagency monitoring framework, oversight responsibilities are assumed by an agency "that has a different mission . . . that . . . will not interfere with, and may even promote, innovation in the measurement of the 'secondary' goal." 95 As scholars have pointed out, lateral monitoring schemes have appeared throughout the administrative state and across decisionmaking schemes. In some cases, agencies monitor relatively open licensing processes, 96 while in other instances, agencies are charged with monitoring the traditionally more cloistered process of enforcement. 97 The relative ubiquity of such schemes highlights the importance of understanding how agencies interact with one another, and not just with the political branches, courts, and the public.
In assessing an agency's primary mission orientation, proponents of the interagency monitoring framework in other contexts have tended to focus on a few sources of information and agency characteristics. First, an agency's enabling act offers a natural starting point given that it provides the statutory justification for, and structural blueprints to, an agency's existence. It is particularly useful when examining it both within the context of the historical circumstances leading up to an enabling act's passage and against subsequent acts imposing additional duties onto the agency. 98 Because agencies absorb additional responsibilities over time, authority. In some instances, agencies have been subject to lawsuits for failing to comply with certain mandates. See Biber, supra note 91, at 45-57. 95. Biber, supra note 91, at 41. DeShazo and Freeman go a bit further and recommend giving monitoring duties to agencies whose mandates not only do not conflict with the decisionmaking agency's secondary goal, but "which derive relevant expertise and interests from their own statutory mandates, to lobby the implementing agency. 98. For example, in explaining the modern quandary that FERC faces, DeShazo and Freeman tell a story that begins with FERC's predecessor agency, the Federal Power Commission ("FPC"). Created by Congress in 1920-a time well before the emergence of the environmental movement-"[t]he FPC's original statutory mission was unmistakably propower." DeShazo & Freeman, supra note 90, at 2236. Although much of the public today expects-and many environmental protection statutes require-those agencies to consider the harmful environmental impact of their decisions, this was not the case for much of those agencies' histories. Well before the advent of the environmental protection an agency's mission orientation can change in response to shifting political winds and acts taken by subsequent Congresses. Assessing an agency's bureaucratic culture can also help fill in important details. Understanding how agencies and their officials understand themselves-and how they perceive other agencies and their officials-helps establish whether an agency exhibits preferences for certain types of enforcement goals over others. 99 Finally, an agency's mission orientation is often tied to the scope of its expertise. The FERC example is again instructive. For several decades in the middle of the 20th century, the FERC maintained an entire division of field personnel who were all professional engineers. By contrast, during this same period, the FERC contained no division devoted to fisheries or recreational interests that could weigh in on the environmental considerations associated with a particular licensing proposal. 100 In this sense, expertise captures an agency's capacity, as opposed to willingness, to take on and effectively implement additional duties.
A mismatch occurs when a particular enforcement goal contradicts or stands in tension with an agency's mission orientation. 101 The mismatch problem presents a reality where "there are multiple sets of interests that a policy cannot trade off against each other in a predictable way." 102 The nature of the enforcement goals, and more importantly, the metrics used to measure the successful implementation of those goals, can exacerbate this phenomenon. Eric Biber suggests that over time, in the context of land management, enforcement distortions will emerge that favor producing timber because the quantifiable nature moment, it is clear that the FPC approached hydropower licensing decisions with a distinctly propower bent. As DeShazo and Freeman observe, the FPC sought to "develop[] hydropower to meet the needs of a growing economy," and as history has shown, the majority of licenses the FPC ultimately approved occurred during this period. Id. at 2237-38; see also Biber, supra note 91, at 17-18 (explaining that the U.S. Forest Service was created at the turn of the 20th century primarily to engage in timber production, which is an objective that stands in tension with modern environmental goals of accounting for how timber production decisions might adversely impact diversity of wildlife and plant species, facilitate soil erosion, and taint scenery).
99. See Richman, supra note 89, at 786-93 (describing the career trajectories taken by federal investigative agents and federal prosecutors, the different acculturation processes involved in each, and how this difference can lead to culture clashes).
100. DeShazo & Freeman, supra note 90, at 2239. Creating no capacity to generate or absorb the insights regarding the environmental consequences of licensing decisions enabled the FERC to disregard this ambiguous set of duties in favor of pursuing a propower agenda.
101. One of criticisms levied against the FBI in the wake of 9/11 was the FBI's failure to gather intelligence. But the FBI's culture was much more primed to serve a traditional law enforcement function than it was to carry out an intelligence-gathering mission, and indeed, as an agency, it was predisposed to taking a less-than-robust approach to intelligence gathering. of clear-cutting better lends itself to demonstrating agency success. 103 Producing timber generates a clear, unambiguous, and easily quantifiable outcome. By contrast, whether or not a particular parcel of land has retained its aesthetic beauty is an issue that can be resolved only through a subjective assessment relying on largely qualitative factors. 104 The methods of interagency monitoring vary. Some are hortatory. Others subject the lead agency to the possibility of some greater set of consequences ranging from political embarrassment 105 to court-enforceable affirmative obligations.
106 But all interagency collaborations have the potential to create uncomfortable moments, which is a part of the point. Forcing agencies to work together pushes lifelong bureaucrats to confront their blind spots and biases and often demands that they justify an action that they would otherwise never think to explain. 107 These relationships can have a stop-and-think effect on agency officials and, over the long term, improve outcomes by introducing new perspectives, which can help fight groupthink and mitigate the possibility of capture.
108
Of course, interagency collaborations are not always antagonistic and can evolve over time. What begins as an "unnatural act" can eventually establish a new "natural."
109 Even while highlighting the cultural chasm that separates investigative agents from prosecutors, Daniel Richman cautions against "underestimat[ing] the unifying influence of a shared commitment to 'getting the bad guys,' hardened by the adversarial process, nurtured by mutual respect and
103.
See Biber, supra note 91, at 25-27 (suggesting that the "readily quantifiable" task of overseeing timber harvests and the largely subjective task of preserving "scenic and aesthetic qualities" of affected lands interacted in a way that created a structural environment that increased the attractiveness of timber production).
104. See Biber, supra note 91, at 12-13. Luis Garicano and Richard Posner make a similar argument in the context of combating terrorism. Garicano & Posner, supra note 101, at 164 (noting that the FBI's investigative success has traditionally been measured in terms of arrests and convictions, which matches up poorly with the enterprise of intelligence gathering given that success in that context involves detecting plots before such activity reaches the level of a prosecutable crime). The diminished capacity for oversight is often one of the trade-offs involved in disaggregating enforcement authority. While such a design handicaps a principal's powers of oversight, it often creates a competitive environment among agents, which creates incentives for the agents to produce better outcomes while deepening and broadening their expertise. See Gersen, supra note 89, at 214-15 (arguing that judicial deference is one reward that might be offered to agencies in exchange for developing expertise in certain regulatory areas 108.
See O'Connell, supra note 89, at 1675-78 (discussing the potential benefits of having multiple agencies pursuing the same regulatory goal).
109. Eugene Bardach explains, "Interagency collaboration, the joke goes, is an unnatural act committed by non-consenting adults. Learning how to do it takes time and a willingness to make the effort-even a willingness to understand that a problem exists for which time and effort are required." BARDACH, supra note 107, at 263. need, and on occasion lubricated by alcohol." 110 Ultimately, this highlights the malleable and context-specific nature of conflict in the interagency context. Although shared moral commitments and off-duty revelry may be enough to overcome the differences separating federal prosecutors and investigative agents, in other contexts more structured interactions may be needed in order to foster a genuine culture change.
III. MONITORING WORKPLACE ENFORCEMENT DECISIONS
So far, I have endeavored to show that (1) workplace enforcement power is distributed asymmetrically between immigration and labor agencies, in significant part of because informational challenges; (2) the most obvious administrative solutions are not viable options; and (3) similar regulatory problems in other contexts have been dealt with through interagency arrangements where one agency monitors the decisions of the lead agency. In this Part, I begin to make the case that similar arrangements can help solve the asymmetry endemic to workplace enforcement. I want to suggest that regulating the type of information ICE relies on can help minimize the likelihood that immigration law will be coopted to displace labor law. I make this normative move with some level of trepidation. In particular, I am sensitive to the fact that there is still much to be learned in terms of how the DOL actually interacts with ICE and other immigration enforcement agencies.
111
At the same time, what we do know about the labor conditions experienced by unauthorized workers and about the types of worksites that are investigated for the presence of unauthorized workers 112 strongly suggests that ICE officials would not have considered investigating a particular worksite but for the receipt of a tip or a lead. Moreover, President Obama's shift in workplace enforcement-choosing, in principle, to harmonize immigration and labor law, instead of using the former to displace the latter-and the fading possibility of comprehensive immigration reform make it worthwhile to have the normative discussion to inform reform-minded individuals in a position to make prescriptive changes.
A. Mission Mismatch
In the context of workplace enforcement, the reality has been that ICE possesses a fair amount of autonomy in deciding how to implement this interior enforcement strategy. This has been true since at least the middle of the 20th 110.
Richman, supra note 89, at 792. 111.
The most comprehensive examination of interagency coordination in the context of the immigration enforcement in the workplace is Kitty Calavita's excellent work on the Bracero guestworker program, which was administered 50 years ago. See CALAVITA, supra note 8. Any modern insights we could extrapolate from Calavita's fine study would be limited by both the sheer antiquity of that interagency experiment and the fact that the INS has since been dissolved and replaced by DHS.
112. See Lee, supra note 12, at 1120-23. 114 Calavita traces out the different fault lines cutting through our immigration system during the 1950s and 1960s. As she explains, the INS faced a bureaucratic dilemma related to its unenviable mandate to control illegal immigration despite the powerful economic forces driving that migration. Securing growers' cooperation in using braceros rather than illegal workers-cooperation that was contingent on the INS providing growers with "a seemingly endless army of cheap, unorganized workers"-was the immigration agency's response to this institutional dilemma.
115
Particularly illuminating was Calavita's review of the internal memoranda and internal reports exchanged and compiled during the administration of the program. These documents revealed clashing views of immigrants and the overarching purpose of immigration regulation. For example, the DOL perceived a general reluctance on the part of the INS to take seriously labor considerations attendant to the presence of unauthorized workers. 116 In the words of a former Deputy General Counsel, "The INS doesn't care about what labor unions think. By and large, it's a conservative organization."
117 By contrast, the INS was interested in working with the DOL but only to the extent that doing so could help keep the number of unauthorized migrants to a minimum. 118 The kind of work culture an agency fosters and the management structures it selects may prevent agency staff from fully appreciating the urgency or significance of secondary goals. Since its creation in 1933, the INS employed deportation as a key strategy in the pursuit of unauthorized immigrants. Then in 1986, more than 50 years after its inception, the INS inherited the responsibility of 113.
Admittedly, the challenges of administering a guestworker program and an employer sanctions scheme are not identical. In particular, immigration officials can keep track of and monitor workers in guestworker programs, whereas IRCA's employer sanctions scheme relieves immigration officials of this duty by foisting onto employers the duty to screen and monitor workers. Still, the two programs pose similar regulatory challenges to the extent that both are subject to manipulation by employers. It is on this basis that I borrow observations about agency interactions developed in the Bracero context to explain similar interactions in the modern employer sanctions context.
114.
See CALAVITA, supra note 8, at 113.
115.
Id. at 9. 116.
See id. at 145. "The INS reaction to unions was not confined to semantics," according to Calavita. Id. She explains that the INS willingly facilitated the entry of guestworkers to provide relief for growers facing striking workforces. Id.
117.
Id.
118.
In response to the gradual dismantlement of the Bracero program, INS began ramping up its efforts to detain and deport undocumented immigrants. Between 1965 and 1970, the number of apprehensions tripled. See id. at 151. punishing employers for immigration-related violations as a part of the comprehensive changes generated by IRCA.
119 Put differently, IRCA posed a new enforcement challenge to the INS: It asked an agency, which had spent nearly half a century building an expertise on how to detain, exclude, and deport noncitizens, to begin regulating employers, who were almost always citizens. 120 Moreover, this set of enforcement targets wielded much more power and resources and, not surprisingly, demonstrated a greater ability and willingness to protest.
121 Taken together, these dynamics suggest that the task of implementing an employercentric, interior enforcement strategy would require INS officials to expand the boundaries of their traditional mission orientation.
The goal of transforming INS's mission found something less than resounding success. During the years immediately following the passage of IRCA, the DOL sent referrals to the INS identifying employers who had been found to be in violation of labor laws, which is useful information given the strong association, within certain industries, between labor violations and immigration violations. But some studies of the early post-IRCA years noted that there was rarely any followup on these referrals, and it further suggested that a part of the reason may have been INS indifference or antagonism toward these referrals. Michael Fix and Paul Hill found that the DOL's complaint-driven approach to workplace investigation, for example, may not have meshed with many INS offices, which embraced a "police model" of simply raiding workplaces upon receiving a tip. 122 As one INS agent explained, "[The] DOL picks up paperwork violations, and we don't do paperwork violations."
123
B. Agency Coordination Without Agency Monitoring
Here, I discuss two important attempts to coordinate immigration and labor enforcement activities. At a glance, these interagency arrangements evince 119.
Moreover, as I explain in other work, IRCA was the result of changing public attitudes toward employers. As the public became increasingly concerned with the growing unauthorized population, more and more states passed employer sanctions laws. See Lee, supra note 12, at 1110-13. Employers shouldered a significant amount of blame for public dissatisfaction with the immigration system as they were seen as benefitting from and sometimes facilitating unauthorized migration. See id. at 1132-43.
120.
Id. at 1127 (describing INS's attempts to change its workplace culture to accommodate the new mandate).
121. See Martin & Miller, supra note 88, at 32 ("[I]nstead of dealing primarily with individuals who were often not US citizens and who tended not to protest poor service and inconsistent advice, the INS in sanctions enforcement had to deal with US employers who had in-house attorneys and often close contact with political leaders."); see also Lee, supra note 12, at 1113-19 (describing the challenges associated with immigration screening); Wishnie, supra note 25, at 210 ("[E]mployer sanctions target employers, not undocumented immigrants, by obligating employers to verify status and to refuse to hire unauthorized workers. Federal immigration authorities have traditionally targeted noncitizens, however, and this reorientation may not be fully embraced within the immigration agency . . . ." (emphasis added)).
122. Michael Fix & Paul Hill, Implementing Sanctions: Reports from the Field, in THE PAPER CURTAIN, supra note 3, at 65, 80-81.
123.
Id. at 80.
some of the qualities arising from interagency monitoring arrangements developed in other areas of law. But a closer look reveals that these shared qualities are in appearance only. Immigration scholars have rightly pointed out that these coordination attempts served to further suppress labor rights, 124 but a point that has not yet been given full expression is that this suppression can be traced to the existence of only minimal monitoring power. As a result, ICE has for much of its history evaded meaningful oversight in the context of workplace enforcement, and it has tended to resist or ignore the labor consequences of its workplace enforcement decisions.
One effort at coordinating immigration and labor enforcement goals has involved restricting the kind of information on which ICE can rely in making enforcement decisions. The Department of Justice's 1996 issuance of Operating Instruction 287.3a was designed to prevent the INS from "unknowingly becoming involved in a labor dispute." 125 The instruction advised, but did not require, the officer to affirmatively ask the informant whether a labor dispute was in progress or to consult with the NLRB or the DOL as to whether the particular employer had a history of labor violations. Importantly, the instruction reaffirmed its advisory nature by acknowledging that ICE ultimately possesses the authority to enforce immigration laws even where doing so would undermine labor protections. 126 An example of the second type of interagency coordination has involved Memoranda of Understanding ("MOU") harmonizing the various enforcement goals of agencies. The INS and the DOL entered into just such a MOU in 1998.
127
During the Clinton administration, the INS and the DOL made an effort to coordinate their regulatory efforts, and the 1998 MOU detailed, among other things, the kind of information the agencies would share with one another. 128 It noted in particular that the INS was required to share with the DOL any information suggesting that a particular employer may have violated any laborrelated statutes falling within DOL's jurisdiction. 129 The wording of this provision is ambiguous, 130 and the anecdotal evidence suggests that ICE has alerted the DOL only after a workplace has already been investigated.
124.
See Wishnie, supra note 87, at 547-48. 126. See id. ("Generally there is no prohibition for enforcing the Immigration and Nationality Act, even when there may be a labor dispute in progress.").
127. 1998 MOU, supra note 88. 128.
It also explained that certain types of information would not be shared. For example, the DOL's Wage and Hour Division was required to review an employer's immigration-related documentation during the course of its own investigation except where the investigation was based on a complaint alleging labor violations. See id. at 6. 129. Both of these arrangements have failed to promote the goal of harmonizing immigrant enforcement and labor enforcement goals because neither gives labor officials meaningful monitoring authority. Neither the operating instructions nor the MOU enables labor officials to force the uncomfortable conversation needed to impose a stop-and-think effect on immigration officials. In the absence of regular such interactions, even immigration officials with capacious understandings of immigration enforcement can succumb to blind spots and indifference, which can emerge within all organizational contexts. 131 Ultimately, they highlight the absence of the kind of mechanism that is required to have the desired effect: giving the DOL monitoring ability at the pre-enforcement stage. Only by moving in the direction of an ex ante constraint (as opposed to the 1998 MOU, which is ex post in nature) that can be enforced by an external source (as opposed to the operating instruction, which provides internal guidance) can any interagency arrangement hope to influence ICE. The figure below further illustrates this concept. Upon arrival at the meeting, the workers were promptly detained for removal by several DHS officials who had represented themselves as OSHA officials to lure these workers out of the shadows. 132 The DOL insisted that it was not involved in planning this sting operation and set out immediately to clarify to surrounding immigrant communities that DHS had conducted the investigation all on its 131 .
Indeed, these administrative fixes have been seized upon by immigrant rights activists concerned with deterring ICE from making workplace enforcement decisions that ignore the labor consequences. own. 133 The operating instruction proved to be no deterrent in this case because it impinges on ICE's ability to make enforcement decisions only where a labor dispute is in progress, 134 which was not the case here. Moreover, although ICE was not co-opted into suppressing labor rights in that particular case, its actions certainly undermined the DOL and the state labor agency's long-term efforts to promote and facilitate the reporting of labor violations by unauthorized migrants in North Carolina. The Goldsboro example also highlights the gaps and shortcomings of the 1998 MOU. Immigration officials were required to share information regarding labor violations discovered in the course of worksite investigations. The MOU did not require these officials to consider whether their enforcement decisions would generate negative labor consequences. In other words, to the extent ICE considered whether their actions would displace labor law, the MOU forced them to do so only after the fact. This arrangement did not force immigration officials at the ex ante stage to consider the externalities they would impose onto the DOL, the NLRB, or other labor enforcement agencies, thus demonstrating a limited ability to encourage ICE to think beyond its narrow mission orientation. Permitting workers in removal proceedings to pursue labor remedies ultimately imposes costs on employers and not ICE. And whatever gains that were realized in punishing an individual employer had to be weighed (to the extent they were at all) against the setbacks the DOL experienced by having to quash any misinformation within immigration communities about its relationship to ICE and about whether reporting a labor violation will actually lead to the removal of that worker.
C. Implications for Redesigning Workplace Monitoring
The ineffectiveness of current monitoring arrangements suggests that reform-minded individuals could benefit from thinking carefully about increasing the DOL's ability to affect enforcement decisions ex ante-that is, before ICE begins moving from the target stage to the enforcement stage. Doing so will reduce the likelihood that ICE officials will simply resolve ambiguities in favor of swift enforcement and create a more effective means for forcing officials to stop and think. I have included a graphical depiction below to further illustrate this point. 133 .
One union official noted: "The word being brought back to worksites after a scam like this is that OSHA can't be trusted. That kind of perception diminishes OSHA's ability to do the critical work of protecting America's labor force." Greenhouse, Immigration Sting, supra note 11.
134. The ICE officer must also feel compelled to pursue this line of questioning on the snitch. In any event, a clever employer is going to be able to circumvent this operating instruction by not volunteering any information about the labor dispute. 
Interagency monitoring
Conceptualizing labor agencies as monitors can help refine existing arguments in favor of expanding the role of labor and employment agencies within the immigration universe. For example, Leticia Saucedo has argued in favor of expanding the ability of agencies like DOL and the EEOC to utilize the U visa as a means for collective resistance by workers against employers.
135 She and others have argued that increasing the degree of coordination between immigration enforcement and labor enforcement agencies is crucial to enabling unauthorized workers to assert their work-related rights. 136 The monitoring framework acknowledges, first, that any partnership entered into by these agencies in the context of workplace enforcement will almost certainly involve disagreement, negotiation, and perhaps even resentment between the bureaucrats populating these agencies, and second, that these tensions nevertheless can be productive if structured properly.
137
How should this relationship be structured? Historically, interagency arrangements have been either easily circumvented by bad-actor employers (e.g., 135 .
See Saucedo, supra note 18, at 944-51. 136.
See id. at 941 (arguing that such partnerships "can eradicate exploitative employment practices without exposing workers to deportation threats"); see also Rathod, supra note 4, at 555-56 (arguing in favor of a MOU between OSHA and DHS requiring DHS to refrain from conducting a worksite raid while the target worksite is being investigated by OSHA).
137. One DOL official described the process of engaging DHS as "slowly breaking down a building, brick by brick." Interview with DOL Official (June 23, 2011) (conducted on condition of anonymity). This official continued:
DHS is married to its police power, as is DOL, but our mandate is different. Just as DHS is so gung ho about its mission, DOL is gung ho about ours. O.I. 287.3a) or incomplete in their reach (e.g., the 1998 MOU) and thus failed to compel ICE to take seriously what are (from its perspective) secondary labor goals. Therefore, monitoring offers a way for agencies like the DOL to influence the process by which ICE moves from receiving information to actually targeting and investigating that worksite. It must be able to force immigration officials to stop and think.
Although the precise contours of worksite reformation are beyond the scope of this Article, it is worth elaborating on how monitoring adjustments could place greater pressure on ICE officials to take the labor consequences of their decisions seriously. One robust form of monitoring would require ICE to obtain permission from the DOL before investigating a particular workplace. If, for example, ICE received a tip that a particular employer had hired unauthorized workers, before proceeding to investigate the workplace, ICE officials would have to confer with the DOL and other labor agencies to determine whether a laborrelated complaint had been filed against the employer. 138 In other words, the DOL would have to affirmatively consent to the investigation before ICE could proceed. Such an arrangement would also serve to constrain the overzealous decisions of officials blinded by their mission orientation. Drawing inspiration from the Fourth Amendment example, this type of ex ante check would act as a constraint on the exercise of executive power. 139 In a twist on the rationale that police officers are likely to see probable cause where none exists, history has shown that ICE officials are likely to ignore signs of labor exploitation where plenty exist.
Another, perhaps more politically feasible alternative would be to require ICE officials to conduct a pre-investigation check to determine whether a particular worksite is subject to a labor dispute. Given that a bad-actor employer would not likely offer up information about an ongoing labor dispute (thus evading the reach of Operating Instruction 287.3a), the labor complaint database provides an important data point for ICE to consider before making an enforcement decision. Such a monitoring scheme would require the creation of a database that could be updated by the various federal labor agencies, who are in a position to collect such information. 140 Regardless of the precise contours of such an arrangement, collecting and making available such information can make meaningful the protections promised (but not delivered) by O.I. 287.3a.
The benefits of interagency monitoring extend beyond the narrow context of any individual enforcement decision. Rather, over the long-term, structured interactions between agencies can productively inform the formation of strategy and policy as these agencies discuss enforcement goals and compliance definitions. Several years after IRCA was passed, different agencies began assessing whether and to what extent employers were complying with the prohibition against hiring unauthorized workers. The INS and the DOL each conducted their own studies, with the INS finding a 70-80% compliance rate and the DOL determining a 40% compliance rate. 141 The DOL deemed an employer to be noncompliant if, after a workplace investigation, it sent a notice to the INS of the possible presence of an immigration-related violation. Although these two agencies could not agree on the meaning of employer compliance, this disagreement created the opportunity for what has been referred to in another context as a reason-producing conversation;
142 it forced each agency to reconsider and refine its approach to a common goal.
Reforms in the mold of ex ante monitoring offer a complement to the U visa model of reform, the benefits of which attach at the ex post stage.
143 For example, the President has activated the DOL's ability to certify U visas.
144 While this laudable step provides much-needed relief to exploited workers, the relief is ultimately limited in scope. For one thing, with eight million unauthorized migrants in the workforce and an annual U visa limit of 10,000, 145 it is almost certainly the case that many unauthorized workers who have experienced labor violations will not gain the benefit of a U visa. Moreover, the language of the statute does not expressly recognize the unique set of harms unauthorized migrants experience on account of their vulnerable status in the workplace. Rather, unauthorized workers have been able to attain relief through the application of more generalizable harms, which are applied to their specific circumstances. 146 
141.
See Martin & Miller, supra note 88, at 31-32. According to Martin and Miller's study, the U.S. General Accounting Office also conducted its own study and found a 50% compliance rate. See id. at 32 (noting that the GAO surveyed 6000 of the nation's six million non-farm employers and found that only 50% were in compliance).
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In developing his theory of covering, Kenji Yoshino argues that coerced assimilation should be rejected where there is no supporting reason or where there is a reason that has been deemed illegitimate. See KENJI YOSHINO, COVERING: THE HIDDEN ASSAULT ON OUR CIVIL RIGHTS 26-27 (2006).
143.
See Saucedo, supra note 18, at 913-14, 942-43. The ex ante/ex post distinction is not a firm one as it is applied to the case of U visas. It is, of course, entirely possible for the DOL to screen detained workers for U visa eligibility at the back end as a part of a larger enforcement strategy that would coordinate with DHS at the front end. It remains to be seen whether the 2011 MOU binding DHS and the DOL will lead to greater ex ante coordination in this respect. But whether the ex ante coordination is given expression through the U visa framework, or through some other monitoring framework, the larger point this Article seeks to develop is that DHS's enforcement discretion in the workplace should be constrained in some capacity in the first instance.
144 A noncitizen is eligible for a U visa where she possesses "information concerning criminal activity." Id. § 1101(a)(15)(U)(i)(II). The statute defines "criminal activity" as While such a solution is workable, such relief rests largely within the scope of the enforcement discretion of immigration officials-which is precisely what the interagency monitoring framework attempts to constrain. 147 Therefore, unless and until Congress amends the scope of the statutory language, the ability of unauthorized workers to obtain U visa relief will continue to be circumscribed by the generosity of executive discretion. 148 In this sense, monitoring and temporary visas apply pressure on enforcement decisions from either side in the hopes of deterring overreaching. But in another sense, ex ante monitoring can cure one set of pathologies that ex post visas cannot: It can help minimize the externalities that ICE actions can impose on other agencies downstream. 149 A part of the problem with the current arrangement is that the DOL exerts little influence over ICE enforcement decisions and-as was evident from the Goldsboro worksite raid-it is forced to internalize the costs of overzealous worksite raid decisions. So long as ICE remains the lead agency in the context of workplace enforcement and operates free from constraint, it will almost certainly continue to exercise its enforcement discretion in a manner that best serves its interests at the expense of those of the DOL. 150 Because the immigration bureaucracy is comprised of multiple agencies, 147. ICE does not possess a monopoly over the visa certification process. Under federal regulations, the DOL and the EEOC are also empowered to certify a worker's eligibility for U visa relief. See 8 C.F.R. § 214.14(a)(2) (2011) ("Certifying agency means a Federal, State, or local law enforcement agency, prosecutor, judge, or other authority, that has responsibility for the investigation or prosecution of a qualifying crime or criminal activity. This definition includes . . . the Equal Employment Opportunity Commission, and the Department of Labor.").
148. See Saucedo, supra note 4, at 319 (advocating for a statutory amendment that would expressly include extortion, witness tampering, obstruction of justice, and perjury as qualifying crimes under the TVPA).
149. For example, one "downstream" consequence of the increase in DHS enforcement activity is a concomitant increase in cases that must be adjudicated before 150.
Other areas of administrative law reflect the importance of the initial enforcement decision, particularly where an agency faces a series of decisions related to the same regulatory matter. In the related context of environmental regulation, Alejandro Camacho points out that
[i]n most instances, virtually all agency attention and resources are directed at the initial decision, regardless of how little information there is to make the decision. Once an initial decision is made, whether regarding an individual project or an entire program, the agency rarely tension and disharmony will persist as constitutive features of the administration of U.S. immigration laws. Framed this way, interagency monitoring offers one way to harness the tension and diversity of viewpoints into something productive.
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Therefore, my argument is that interagency tension can be productive provided that we can find an arrangement where labor agencies can exert greater influence over ICE's workplace enforcement decisions. Put differently, monitoring requires embracing interagency tension while simultaneously reallocating power.
Over the long term, structured experimentation can benefit policymakers by providing them with an empirical record on which they can make more informed choices. 152 Where two agencies vie for favorable public perception, this sort of arrangement can increase an agency's willingness to expose its otherwise shadowy, internal decisionmaking process. For example, during the final years of the Bush administration, reports emerged of widespread abuses of unauthorized migrant rights, ranging from unsafe workplace conditions to mass deportation hearings. 153 During such a moment, the public and Congress are primed to reward those officials and entities who have worked in the service of affirming rights. During that moment, had our administrative state been structured so that the DOL played a more prominent role in the regulation of unauthorized workers, one can imagine the DOL seizing that opportunity to distance itself from DHS, seeking out more resources to carry out its own mandate, and allying itself with those elected officials who felt pressure to respond to the abuses. In a study of interagency coordination among state agencies, Eugene Bardach observes: 151. Alejandro Camacho's work is again instructive. He argues that the "exceptional uncertainty" posed by climate change is forcing scholars and governmental officials to rethink how and why climate change-related information ought to be shared. Camacho, supra note 140, at 7. Specifically, he advocates for the adoption of a "learning infrastructure" where "legislators [establish] and promote use of a shared information infrastructure that provides regulators opportunities to learn from the knowledge and experience of other regulators and respond to rapid changes in natural systems, scientific knowledge, and technology." Id.
152. from an existing way of doing agency business to a new and more collaborative way requires actors to withdraw at least temporarily from the bureaucratic ethos. They must spurn something they may have at least respected if not cherished. 154 Recently, DHS and the DOL produced a new MOU superseding prior coordination policies. 155 Certain features of this MOU reflect an Executive desire to coordinate workplace enforcement decisions at the front end of the investigation process. One provision in particular seems promising as a mechanism for interagency monitoring: The MOU prohibits ICE "from engaging in civil worksite enforcement activities at a worksite that is the subject of an existing DOL investigation of a labor dispute during the pendency of the DOL investigation and any related proceeding."
156 This provision suggests that DHS's enforcement agenda must yield to labor goals in workplaces where the DOL has already asserted jurisdiction. Such an arrangement mirrors many of the kinds of interagency monitoring schemes that have developed in other areas of law. By recasting the DOL's jurisdiction as impregnable, the MOU forces DHS to accommodate labor law's interest in protecting unauthorized workers as workers, before allowing DHS to pursue immigration law's interest in them as unauthorized, and hence potentially removable, migrants. In this respect, the MOU attempts to cure the asymmetric enforcement authority that has troubled workplace enforcement policy for years. The MOU is written in a way that divests DHS of its ability to displace the enforcement of labor goals, at least where the DOL gets there first.
Importantly, the MOU leaves open the possibility that the displacement will run in the other direction in all other circumstances. In worksites where employers are using the unauthorized status of their workers to suppress labor dissent and the DOL has not initiated an investigation (or where a labor investigation has been initiated but by a corresponding state agency), DHS largely remains free to harmonize immigration and labor goals as it sees fit. While other provisions in the MOU encourage, or perhaps even require, DHS to consult with the DOL before conducting a worksite investigation, these arrangements give the DOL what might generously be described as hortatory monitoring power. For example, the MOU requires ICE to give the DOL notice of pending workplace enforcement activity, unless doing so would violate federal law or otherwise compromise the investigation. 158 For its part, the DOL agrees to facilitate this process by providing ICE with information regarding its own enforcement activities to avoid the sort of confusion and conflict that can displace the DOL's
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See BARDACH, supra note 107, at 232. 155.
Revised Memorandum of Understanding Between U.S. Dep't of Homeland Sec. and U.S. Dep't of Labor (Mar. 31, 2011), available at http://www.dol.gov/_sec/media/ reports/hispaniclaborforce/dhs-dol-mou.pdf.
156.
Id. at 2. 157.
The MOU also specifically prohibits ICE from engaging in the kinds of impersonation tactics used in the Goldsboro, North Carolina investigation. See id. at 3 ("Under no circumstances will ICE personnel engaged in enforcement activities at a worksite suggest that they represent or act for DOL absent the express approval of DOL.").
158.
See id.
labor enforcement goals. 159 Therefore, while this recent attempt to harmonize these competing goals recognizes discrete moments where DHS can be estopped from displacing labor enforcement goals, it remains to be seen whether such an intervention is enough to force DHS officials to absorb these labor-centric norms.
D. The Limitations of Labor Agencies
A question embedded within the interagency monitoring framework is whether an agency like the DOL can be trusted to protect the interests of unauthorized workers. Although the DOL's primary mission is to protect workers against work-related exploitation, historically, the DOL has privileged the interests of citizen workers over noncitizen workers. This suggests that DOL officials might be tempted to shirk their monitoring duties to the extent that a particular workplace inspection implicates unauthorized workers and only unauthorized workers. Despite the status-neutral nature of U.S. labor laws, the immigration enforcement origins of the DOL do give some traction to the concern that it maintains a citizencentric orientation. 160 At least three reasons help assure that such a distortion, to the extent it exists, will not be overly pronounced.
First, it is not entirely clear that the DOL and other labor agencies will necessarily privilege the interests of citizens over noncitizens, even given the resource constraints that those agencies face. Although the descriptive picture is still developing, at least some of the social science literature suggests that labor agency bureaucrats have folded unauthorized migrants into their mandate, embraced the status-neutral nature of labor protections, and given little to no weight to the perceived moral unworthiness of these migrant workers. As Shannon Gleeson has demonstrated, labor agency officials have gone to great lengths to not ask any question that might elicit disqualifying information about a worker's 159.
See id.
160.
Immigration enforcement's labor origins maintain an evocative quality. In recent testimony before the House Judiciary Committee, a former ICE officer concluded his largely anti-Obama testimony with a reference to the DOL's immigration past. Retired special agent Michael Cutler provided the following testimony:
A final point. Prior to the Second World War, the Department of Labor was responsible for enforcing our immigration laws. The concern was that an influx of foreign workers would drive down wages and worsen the working conditions of the American worker. . . . Effective worksite enforcement can protect our nation and our workers and turn off the power to the magnet that draws so many illegal aliens to our country. immigration status. 161 These interactions are filled with what King-Kok Cheung might refer to as "articulate silences." 162 Second, organized labor's position on immigration policy has shifted over the last several decades, and certainly since the DOL last wielded primary immigration enforcement authority. Therefore, to the extent that DOL officials are inclined to respond more favorably to citizen workers, the interests of many citizens are tied to their unauthorized counterparts. Given the declining number of unionized workplaces, labor organizations have increasingly (if begrudgingly) embraced unauthorized workers as allies and not competitors. 163 Of course, the organized labor community is heterogeneous and the debate over where unauthorized workers belong within this community (if at all) is far from settled. 164 But even this initial shift enables the DOL to pursue labor enforcement strategies on the assumption that in at least some contexts, the benefits of expanding the rights of unauthorized workers will redound to workers more broadly.
A third reason the DOL will be unlikely to shirk on immigration-related workplace enforcement duties is the budget increase that would likely follow any such expansion of authority. As others have pointed out, Congress has increasingly devoted funds toward interior enforcement strategies. 165 Indeed, one program within the U.S. workplace enforcement scheme that has actually received an increase in funding is the U visa. 166 Given that this represents one area of the labor and criminal law intersection that finds some degree of synergy, it is not surprising that the DOL recently began exercising its authority to certify U visas. 167 To be clear, empowering the DOL does not represent a silver bullet. As with any change at the level of culture and group identity, reform-minded individuals must take the long view. And because it is both infeasible and impracticable to give the DOL immigration enforcement authority, we are left with ICE, enforcement discretion, and an assortment of questions as to how best to deter the exercise of discretion that perpetuates workplace exploitation. But giving the DOL the power to monitor and constrain the exercise of that discretion is an important start. It invites us to think more carefully about how peer agencies, and not just principals, can police the overreaching of ICE officials.
IV. EVOLVING MONITORING CHALLENGES
Within the interagency monitoring framework, changing the culture of the lead agency largely depends on sharing information and empowering other agencies to shape decisions that are being made on the basis of that information. Empowering federal labor agencies to monitor the types of information ICE receives has the potential to guide ICE workplace enforcement actions in a manner more consistent with IRCA. But this monitoring framework also points the way to other areas where labor law faces the threat of displacement on account of immigration enforcement tactics.
Local law enforcement entities have played an increasingly large role in regulating immigrants, and in the process, have begun to undermine the assertion of workplace-related rights. One of the key challenges thus far has been forcing ICE to become more discriminating in the tips and leads it relies on when targeting a workplace. Up until now, the primary concern has been ensuring that ICE does not unreflectively act on an employer tip given the strong incentives employers have to report unauthorized workers at the first sign of labor-oriented activity. But local immigration enforcement creates more potential sources of information on which ICE can rely when targeting a workplace. As local immigration enforcement becomes more prevalent, crafty employers can report incompliant workers to local law enforcement officers who are not covered by reporting restrictions. A recent dispute case in Tennessee exemplifies this dynamic.
Durrett Cheese Sales hired a number of unauthorized workers from Mexico to perform a variety of jobs within its factory, including slicing, packaging, and processing cheese for sale. 168 These workers performed several weeks' worth of work for which they were not paid. 169 After several weeks without pay, these workers organized themselves to protest their nonpayment, at which point the supervisors fired the workers, ordered them off company property, and promptly contacted the local sheriff's department. When the officers arrived, the supervisors informed them that the workers were undocumented (and that they should therefore be reported to ICE) and provided them with the relevant 169.
Id. The workers also experienced other harms. For example, their supervisor made "offensive and potentially humiliating comments . . . about their race, national origin, intelligence, language, and customs, among other things. " Id. paperwork to facilitate this process. 170 The workers were detained, and although no state charges were filed against them, a captain in the sheriff's department reported these workers to ICE. 171 The Durrett case highlights the evolving difficulties of policing the information that ICE relies on in carrying out its immigration duties. Until now, regulatory fixes have focused on constraining the behavior of ICE officials or employers and have not had the opportunity to squarely confront a third-party state entity that simply "impose[s] the will" of the bad-actor employer. 172 At the moment of confrontation, had the Durrett supervisor reported the workers to ICE-and had the receiving officer suspected that Durrett was in the midst of a labor dispute-in theory, ICE would have had to withhold or delay action under existing operating instructions. 173 But because ICE was notified of these workers by way of local law enforcement officers, employers are able to circumvent any restrictions developed between ICE and the DOL. Given the growing number of local jurisdictions embracing an anti-immigrant posture, a low-level ICE official would have little or no reason to suspect that the information she is receiving is tainted or that acting on the tip enables an employer to escape liability for labor violations. The challenge moving forward, therefore, involves designing monitoring arrangements that help ensure that both ICE and local entities internalize labor enforcement norms.
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It is worth highlighting that the Durrett example involved local law enforcement officers carrying out immigration-related duties that were completely independent of any federal source. Although immigration enforcement authority is typically understood to fall within the federal government's plenary power-and thus preemptive of state efforts to encroach on such power-local police face no comparable constraints when obtaining immigration-related information while carrying out routine policing duties. 175 In these situations, given that local law a larger interior enforcement strategy that has been embraced by both President Bush and President Obama: ramping up efforts to target criminal noncitizens through partnerships with local law enforcement agencies.
In theory, 287(g) agreements present an opportunity to mitigate the Durrett problem. If the problem is that bad-actor employers are able to circumvent informational constraints by providing tips and leads through local police, then the contract-driven nature of 287(g) agreements provides a potential fix: DHS could simply write into the MOA terms the requirement that local agencies refrain from exercising its federally conferred immigration authority if doing so would perpetuate labor violations. These entities would have to promise not to use their immigration authority to subvert labor protections as a condition of receiving that authority. But the 287(g) program has reflected significant implementation problems. A core challenge has been to ensure that local officers exercise their delegated authority in a manner that actually furthers the program's purpose. 179 As is the case with many of these partnerships, acting under federally conferred immigration authority enables local law enforcement officers to do more. They can undertake actions that would otherwise by prohibited if they were acting under their traditional state criminal law enforcement authority. 180 Although reform efforts may be underway, 181 the reality is that DHS already faces considerable
